Sub-Agent Appointment Agreement

THIS SUB-AGENT APPOINTMENT AGREEMENT (the “Agreement”), dated as of
September 28 , 2020, is by and between BWI HOTEL ACQUISITIONS I LLC, a limited liability
company organized and existing under the laws of the State of Delaware and authorized to do
business in the State of New York, having an office for the transaction of business at 108 West
13" Street, Wilmington, Delaware 19801 (the “Company”), and GRANGER CONSTRUCTION
COMPANY, INC., a North Carolina business corporation authorized to do business in the State
of New York, having an office for the transaction of business at 6701 Manlius Center Road, Suite
215, East Syracuse, New York 13057(the “Sub-Agent”).

WITNESSETH:

WHEREAS, the Onondaga County Industrial Development Agency (the “Agency’) was
created by Chapter 435 of the Laws of 1970 of the State of New York (the “State) and Chapter
676 of the Laws of 1975 of the State of New York, as amended pursuant to Title 1 of Article 18-A
of the General Municipal Law of the State of New York (collectively, the “Act”) as a body
corporate and politic and as a public benefit corporation of the State of New York (the “State”);
and

WHEREAS, by resolution duly adopted by the members of the Agency on October 31,
2019 (the “Approving Resolution™), the Agency authorized the Company to act as its agent for the
purposes of undertaking a project for the benefit of the Company (the “Project”) consisting of:
(A)(1) acquisition of an interest in several approximately 50 x 148.5 square foot parcels of land
located at 401-403, 405, 407, 409 and 411-413 Prospect Avenue (tax map nos. 017.-03-05.0, 017.-
03-06.0, 017.-03-07.0, 017.-03-08.0 and 017.-03-09.0) in the City of Syracuse, Onondaga County,
New York (collectively, the “Land”) and the approximately 43,090 square foot existing building
thereon (the “Existing Building”); (2) the demolition of the Existing Building and the construction
on the Land of an approximately 90 room extended-stay hotel, approximately 26 market rate
apartments and structured parking (collectively, the “Facility”); and (3) the acquisition and
installation therein and thereon of related fixtures, machinery, equipment and other tangible
personal property (collectively, the “Equipment”) (the Land, the Facility and the Equipment being
collectively referred to as the “Project Facility”); (B).the granting of certain “financial assistance”
(within the meaning of Section 854(14) of the Act) with respect to the foregoing, including
potential exemptions from certain sales and use taxes, real property taxes, real estate transfer taxes
and mortgage recording taxes (subject to certain statutory limitations) (the “Financial Assistance”);
and (C) the lease (with an obligation to purchase) or sale of the Project Facility to the Company or
such other person as may be designated by the Company and agreed upon by the Agency; and

WHEREAS, by the Approving Resolution, the Agency delegated to the Company the
authority to appoint sub-agents subject to the execution of a project agreement by and between the
Company and the Agency and compliance with the terms set forth therein; and

WHEREAS, the Company and the Agency entered into a Project Agreement by and
between the Company and the Agency dated as of September 1, 2020 (the “Project Agreement™);

NOW, THEREFORE, the parties hereto hereby agree as follows:



1. The Company hereby appoints the Sub-Agent as an agent of the Agency for the
purpose of assisting the Company and the Agency in the completion of the Project and benefitting
from the State and local sales and use tax exemption relative to expenditures made in furtherance
thereof. The Sub-Agent is only an agent of the Agency for the aforementioned purposes. The
Sub-Agent hereby agrees to limit its activities as agent for the Agency under the authority of this
Agreement to acts reasonably related to the completion of the Project Facility.

2. The Sub-Agent covenants, agrees and acknowledges:

a. To make all records and information regarding State and local sales and use
tax exemption benefits claimed by it in connection with the Project available to the Company and
the Agency upon request. The Sub-Agent agrees to comply with all procedures and policies
established by the State Department of Taxation and Finance, or any similar entity, regarding the
documenting or reporting of any State and local sales and use tax exemption benefits, including
providing to the Company all information of the Sub-Agent necessary for the Company to
complete the State Department of Taxation and Finance’s “Annual Report of Sales and Use Tax
Exemptions” (Form ST-340).

b. To be bound by and comply with the terms and conditions of Section 875(3)
of the Act as if such section were fully set forth herein. Without limiting the scope of the foregoing,
the Sub-Agent acknowledges that pursuant to Section 875(3) of the Act, the Agency shall recover,
recapture, receive or otherwise obtain from the Sub-Agent the portion of the Financial Assistance
(the “Recapture Amount”) consisting of: (1) (a) that portion of the State sales and use tax
exemption claimed by the Sub-Agent to which the Sub-Agent was not entitled, which is in excess
of the amount of the State sales and use tax exemption authorized by the Agency or which is for
property or services not authorized by the Agency; or (b) the full amount of such State sales and
use tax exemption claimed by the Sub-Agent, if the Sub-Agent fails to comply with a material
term or condition regarding the use of the property or services as represented to the Agency in the
application to the Agency in regard to the Project or otherwise; and (2) any interest or penalties
thereon imposed by the Agency or by operation of law or by judicial order or otherwise.

c. That the failure of the Sub-Agent to promptly pay such Recapture Amount
to the Agency will be grounds for the State Commissioner of Taxation and Finance to collect sales
and use taxes from the Sub-Agent under Article 28 of the Tax Law, together with interest and
penalties. In addition to the foregoing, the Sub-Agent acknowledges and agrees that for purposes
of exemption from State sales and use taxation, “sales and use taxation” shall mean sales and
compensating use taxes and fees imposed by article twenty-eight or twenty-eight-A of the Tax
Law but excluding such taxes imposed in a city by section eleven hundred seven or eleven hundred
eight of such article twenty-eight.

d. That all purchases made by the Sub-Agent in connection with the Project
shall be made using “IDA Agent or Project Operator Exempt Purchase Certificate” (Form ST-123,
a copy of which is attached hereto as Exhibit A), and it shall be the responsibility of the Sub-Agent
(and not the Agency) to complete Form ST-123. The Sub-Agent acknowledges and agrees that it
shall identify the Project on each bill and invoice for such purchases and further indicate on such
bills or invoices that the Sub-Agent is making purchases of tangible personal property or services



for use in the Project as agent of the Agency. For purposes of indicating who the purchaser is, the
Sub-Agent acknowledges and agrees that the bill of invoice should state, “I, NAME OF SUB-
AGENT], certify that I am a duly appointed agent of the Onondaga County Industrial Development
Agency and that I am purchasing the tangible personal property or services for use in the following
IDA project and that such purchases qualify as exempt from sales and use taxes under my Sub-
Agent Appointment Agreement.” The Sub-Agent further acknowledges and agrees that the
following information shall be used by the Sub-Agent to identify the Project on each bill and
invoice: BWI Hotel Acquisitions I LLC Project; 401-403, 405, 407, 409 and 411-413 Prospect
Avenue (tax map nos. 017.-03-05.0, 017.-03-06.0, 017.-03-07.0, 017.-03-08.0 and 017.-03-09.0)
in the City of Syracuse, Onondaga County, New York; IDA Project No.: 3101-19-04A.

e. That the Sub-Agent shall indemnify and hold the Agency harmless from all
losses, expenses, claims, damages and liabilities arising out of or based on labor, services,
materials and supplies, including equipment, ordered or used in connection with the Project
Facility (including any expenses incurred by the Agency in defending any claims, suits or actions
which may arise as a result of any of the foregoing), for such claims or liabilities that arise as a
result of the Sub-Agent acting as agent for the Agency pursuant to this Agreement or otherwise.

The Sub-Agent shall indemnify and hold the Agency, its members, officers,
employees and agents and anyone for whose acts or omissions the Agency or any one of them may
be liable, harmless from all claims and liabilities for loss or damage to property or any injury to or
death of any person that may be occasioned subsequent to the date hereof by any cause whatsoever
in relation only to Sub-Agent’s work on or for the Project Facility, including any expenses incurred
by the Agency in defending any claims, suits or actions which may arise as a result of the
foregoing.

The foregoing defenses and indemnities shall survive expiration or termination of
this Agreement and shall apply whether or not the claim, liability, cause of action or expense is
caused or alleged to be caused, in whole or in part, by the activities, acts, fault or negligence of the
Agency, its members, officers, employees and agents, anyone under the direction and control of
any of them, or anyone for whose acts or omissions the Agency or any of them may be liable, and
whether or not based upon the breach of a statutory duty or obligation or any theory or rule of
comparative or apportioned liability, subject only to any specific prohibition relating to the scope
of indemnities imposed by statutory law.

f. That as agent for the Agency or otherwise, the Sub-Agent will comply at
the Sub-Agent’s sole cost and expense with all the requirements of all federal, state and local laws,
rules and regulations of whatever kind and howsoever denominated applicable to the Sub-Agent
with respect to the Project Facility. '

g That Section 875(7) of the Act requires the Agency to post on its website
all resolutions and agreements relating to the Sub-Agent’s appointment as an agent of the Agency
or otherwise related to the Project, including this Agreement, and that Public Officers Law Article
6 declares that all records in the possession of the Agency (with certain limited exceptions) are
open to public inspection and copying. If the Sub-Agent feels that there is information about the
Sub-Agent in the Agency’s possession which are in the nature of trade secrets or information, the



nature of which is such that if disclosed to the public or otherwise widely disseminated would
cause substantial injury to the Sub-Agent’s competitive position, the Sub-Agent must identify such
elements in writing, supply same to the Agency prior to or contemporaneously with the execution
hereof and request that such elements be kept confidential in accordance with Public Officers Law
Article 6. Failure to do so will result in the posting by the Agency of all information in accordance
with Section 875 of the Act.

h. That the Sub-Agent must timely provide the Company with the necessary
information to permit the Company, pursuant to General Municipal Law §874(8), to timely file an
Annual Statement with the New York State Department of Taxation and Finance on “Annual
Report of Sales and Use Tax Exemptions” (Form ST-340) regarding the value of sales and use tax
exemptions the Additional Agent claimed pursuant to the agency conferred on it by the Company
with respect to this Project on an annual basis.

i That the failure to comply with the foregoing will result in the loss of the
exemption.

j. That if the Sub-Agent is the general contractor for the Project, then at all
times following the execution of this Agreement, and during the term thereof, the Sub-Agent shall
maintain or cause to be maintained the following insurance policies with an insurance company
licensed in the State that has an A.M. Best rating of not less than A-:

@) Insurance against loss or damage by fire, lightning, and other
casualties customarily insured against (with a uniform standard extended coverage
endorsement), such insurance to be in an amount not less than the full replacement value
of the completed Project Facility, exclusive of footings and foundations, as determined by
a recognized appraiser or insurer selected by the general contractor.

(ii)) Workers’ compensation insurance, disability benefits’ insurance,
and each other form of insurance which the general contractor is required by law to provide
covering loss resulting from injury, sickness, disability, or death of employees of the
general contractor who are located at or assigned to the Project Facility;

(iii) A policy of commercial general liability insurance with a limit of
liability of not less than $1,000,000 per occurrence on an “occurrence” basis and
$2,000,000 in the aggregate for bodily injury, including death, and property damage,
including but not limited to, contractual liability under this Agreement and personal injury,
with blanket excess liability coverage in an amount not less than $2,000,000, covering the
Project Facility and Equipment and the Company’s and the Agency’s use or occupancy
thereof against all claims on account of bodily injury or death and property damage
occurring upon, in or about the Project Facility or in connection with the ownership,
maintenance, use and/or occupancy of the Project Facility and all appurtenant areas.

In addition, all insurance required by this section shall be with insurance companies
of recognized financial standing selected by the general contractor and licensed to write such
insurance in the State. Such insurance may be written with deductible amounts comparable to
those on similar policies carried by other Persons engaged in businesses similar in size, character,



and other respects to those in which the general contractor is engaged. All policies evidencing
such insurance except the Workers’ Compensation policy shall name the general contractor as
insured and the Agency as an additional insured, as its interests may appear, and shall provide that
such coverage with respect to the Agency be primary and non-contributory with any insurance
secured by the Agency and require at least thirty (30) days’ prior written notice to the Agency of
cancellation, reduction in policy limits, or material change in coverage thereof.

. Prior to the effective date of this Agreement, the general contractor shall deliver to

the Agency, satisfactory to the Agency in form and substance: (i) certificates evidencing all
insurance required herebys; (ii) the additional insured endorsement(s) applicable to the Agency;
(iii) the final insurance binder addressed to the general contractor covering the Project Facility;
and (iv) evidence that the insurance so required is on a primary and non-contributory basis. In
addition, the general contractor shall provide, if so requested by the Agency, a final and complete
copy of each insurance policy within thirty (30) days of the execution of this Agreement.

The general contractor shall deliver or cause to be delivered to the Agency on or
before the first business day of each January thereafter each of the items set forth in the
immediately preceding paragraphs, dated not earlier than the immediately preceding month,
reciting that there is in full force and effect, with a term covering at least the next succeeding
calendar year, insurance in the amounts and of the types required hereby for so long as the general
contractor is performing, supervising or causing work to be done on or at the Project Facility. The
general contractor shall furnish to the Agency evidence that the policy has been renewed or
replaced or is no longer required by this Agreement in each such year.

k. That every controversy, dispute or claim arising out of or relating to this
Agreement shall be governed by the laws of the State, without regard to its conflicts-of-laws
provisions that if applied might require the application of the laws of another jurisdiction; and that
the Sub-Agent irrevocably and expressly submits to the exclusive personal jurisdiction of the
Supreme Court of the State and the United States District Court for the Northern District of New
York, to the exclusion of all other courts, for the purposes of litigating every controversy, dispute
or claim arising out of or relating to this Agreement.

3. Failure of the Sub-Agent to comply with any of the provisions of this Agreement
shall result in the immediate nullification of the appointment of the Sub-Agent and the immediate
termination of this Agreement and may result in the loss of the Sub-Agent’s, State and local sales
and use tax exemption with respect to the Project at the sole discretion of the Agency. In addition,
such failure may result in the recapture of the State and local sales and use taxes avoided.

4, The Company acknowledges that the assumption of certain obligations by the Sub-
Agent in accordance with this Agreement does not relieve the Company of its obligations under
any provisions of the Approving Resolution, the Lease Agreement by and between the Company
and the Agency dated as of September 1, 2020, the Project Agreement or of any other agreement
entered into by the Company in connection with the Project.

5. The Company and the Sub-Agent agree that the Agency is a third-party beneficiary
of this Agreement.



6. This Agreement shall be in effect until the earlier of: (i) the completion of the work
on the Project by the Sub-Agent; or (ii) the Sub-Agent’s loss of status as an agent of the Agency
as set forth herein. Notwithstanding the foregoing, the provisions of Sections 2(b), 2(c) and 2(e)
shall survive the termination of this Agreement.

[NO FURTHER TEXT ON THIS PAGE]



IN WITNESS WHEREOF, the Company and the Sub-Agent have caused this Agreement
to be executed in their respective names by their respective duty authorized officers, all as of the
day and year first above written.

BWIHOTEL ACQUISITIONS I LLC

BY: BWIMANAGER LLC, Manager

By: Q.-

Name: Richard P‘ietrafesa, Jr.
Title: Authorized Representative

GRANGER CONSTRUCTION
COMPANY, INC.

By:
Name: Les Granger
Title: President



IN WITNESS WHEREOF, the Company and the Sub-Agent have caused this Agreement
to be executed in their respective names by their respective duty authorized officers, all as of the
day and year first above written.

BWI HOTEL ACQUISITIONS ILLC

BY: BWI MANAGER LLC, Manager

By:

Name: Richard Pietrafesa, Jr.
Title: Authorized Representative

GRANGER CONSTRUCTION
COMPANY, INC.

¢ Les Grangér
Title: President



Exhibit A to Sub-Agent Appointment Agreement

Form ST-123
(see attached)



4 N Yk e e ST-123
IDA Agent or Project Operator e
Exempt Purchase Certificate

Effactive for projects begimning on or afier June 1, 2014
mmnuwmammm

Nole: To b »ummmm e fanl ol
mu.m-i m i L mw o Sebsl tankor kil exeapit

= LE“T#

Sakcon Xinoue: | Sinplepichuse cusiicate Dmmwuyhummm

To the anlier:
Your st Koy the peojiiet o anch bl and laveion for sack purshases and indicala on ihe GIE or Svvoita that By IDA or sgant
or poject opwealor of fue: IDA was She purchaser.

Projacet information

1 cucily that £ mes 2 dly appoinied Sgest or prject opaeainr of S emed FOA S 10t F am pesriseying t unglils pacsomst gropedy or sendney for
unmm‘:nnmmﬂmﬂu-qn—mnmmmnmmum o -

e

[Erost nidvaes il praject 3

G o, ar iage Iﬁi

infar The dats thisk you wane apgoining agert or Eniar e dalie Taat ngant o prajedt apantor
profect opamier rtilyy} ———eeee [/ 7 statasgode pondiiid . /I 7/

Exsupt purchases
(Mdarkc an Xin bowes: thef apply)

Oa Tangide patsonal propaty or servioss (hme han Uity senioss and malor vahities or fangiise personsl peopaty
lngtaliue i o cuslfying molor vadicle) yeed 2 conlele e peojdct, bulond fo operale fiw gienplslad project

[ 5. Corton sty nervices taoe, propmne i contsiaers of 100 pounds: ornancy, slaciricity, misgaralion, or staser)
1o 5 onepias S profect, bust nck Lo pesais th sompladed project

[T . Mokor vetsicke or tangibie parsonal peoparty inskaled 56 8 qualiying reolos vahichs

Cpotiipiign: § opelily thel g 208 sinlgments & In)e, cormpllaly. and OATACL. S 119t oo materiet infoemetinn s haen Q:niimd. t mlon thase:
SIS 5041 (Beed Uhis Smpinn Cartionis with S kaoulsdgy that (188 Saomment provides evisencs St stme st ioosk Salng or Gaa-tauns donat
SR 03 B WRRAEIGN a2 TRARACNE for which | (endersd dhle dooumant el (hart eSSty epulog this siocusaeat wilfs The Indant i St Aty snch S
mny congitels 5 Sfeny or othar ciless snder M York 3ie L, pucichabie by & subaisatial ing ant o peceiis IhE saniens. § undeceinad that thin

saamed & dopumsnt 10 b Mac sty the Tax Deparmant for fhe grposs of o otiunme. § sing undersinad fegt the T Daparsant
& mythyetaed o Srvantinaie the validity of fek exciusioan or aupng/ions olalngd asd e aoomay of sy birmption on fhis documest.
Tttt ol Uit 6 Surthie s Sfiote S0l fvha s nad mistinesigf I'ﬁm

Tiyne o il 0 2, S38, Al nialianctip SV appanr It i Smaane ha

A-2



Page2ef2 ST-A2E (2/14)

instructions

To the purchasse

You may ave Form 61428 If yeu:

+ e baan appolrind 2 an ‘agent o prajact opersior tyy pn ndomeiy®
Suvelopisent sganty (OKA) snd

+ Sua purchanas qualfy foc aXamEiinn Saxn salg B0d sas Wz an
snsizibad In the IDADONYReL. e

mnmmﬂ-ﬁ::&‘ fenticay or 4%
SR egect et ———

m- apamter zalie tex ) smiser «a W yow e TRGAStARS
it Sating-Lan PUTPOIAY, JOK: SNt AN yrer

sales fox idaniiicalion msmber oni this cartiiaele. I!ymucunﬂd
1o bavegistemd, enter AR

Soumivigl daveRyRniant Spencise 240 sulhanlies (OAS] ase (bl Sasmid
comporntions. under LowArioly T5-Aznd ha Pulilic
Inprovament, saiaiananos equipping, mmum

—h:ammmun_

m-mn—u‘mr m'“m
A do malwonnelly wahe sinct parchame b prapaie. Commondy,

Ordewsioper,
mum«mq-n purhesss made by
a*:..mm:.m:mm*

S

T S T
Aanchinagy o ba atlief in Soe batling. AR fnse

mymxu“mmwnm

Suthortae conimoior X i el such miviais 33 pgaated ihe IOA.

AQosirenine or sboORIMOIOE ROt appoliied ae Agent o project opAmMor
of s DA wak pon et sapplian with Form 12301, Conkracior
mm—:n-n-. ‘-mmm ;:‘y
mnmh-. wan Foom STAML

o it b mdey Wikt
Tos Quilly, S pUNISSE: miisdly graniee
e DA st enad Yo compteln fha prajact fnot s w--u«-wa

A Sk oA fo Seiogtie you a1 purhaeing Magiis pArsanl prop ety
el sanvions foitwer than ulllly ssvicex snd maine velicies or
Seexgtils: puesonsl preparly instalied in & quaitlying enolor vehicie}
axampl fom tae.

B. Mask bax B i0-adfiosle patsing ONMEMSL !
Saodogs, usad mql’a:n-lmwln--.m*
nckadas alaciicity, religeralinn, und steam; and alschin,
M it alanss SanvinRs. -

Mak borC mator velice or
& pe hm:ﬂ:’?m. w

Misuse of thia cartificate
Misues of this Sxampiicn Periionts Mmay Siject you o swrious MV sns
clahet senoines in addifion fo the pEyMant of ARy e RS Lataonct See.

« Apsnaliy acesl 1o 100%: of the ez des;

* ASS0penatly & anch framkisnt ansmplion cecilionin BRIt
« Gantonl fylony prosecution, purishsbis by & sexsiantiel ting and s
pamsinly jod sanience; snd i

* Rewcaion of Caritionts of, h
hw:-:mﬁoﬂm# e oo

mnnmmw&mmm

wmmmn Inhaaation.

To the setier
mw-mmwn‘nx:
e e et ey e
&5l or rnvction Wt B 13A.F SR EF SOOJART QDRI 2 e I0A e e
purchasae.
A5 Naw Yok Sisle ragieiamd uneior, you sy SOORIE AR uamption
OoriSonks in Sen ol uuumh—-q ]
inx Bt cseticaly & Onrithouty Wit by comabiarad valld o i I
m-wm

» o your popsaasin withia 00 Sups of s ianssction; snd
mmnmwmm

spepady anriiicnle wilthe 95 ity thn delvaey of fon
propaly ar oervion, Jou Wil e wilh The parchaser the hesdys of
@roving Sre sala way

mmm--nm-r--:.q-mwm
n—mhhummmummu&
Mm*hhﬂdp‘tﬁlﬂ.&lﬁmtm
6 fhe St She e uns

mqu-u-

uﬂr m-uu
anduhary il he mnn&mm

umm,ua uwmm-mm
Pubiicution 4. F Som Moot ep? dxhe
kinans sort ta

Nead help?

won]  Vish our Wb alle al v .tax.ay.gov
v Qo InSatwanBon st idvig e O bioes Gelie

chack for new orfine ssevicee ared festizes
! Salon T informmiicn Canler: &18) 4852000
mmmﬂm S18) 4575431

Q i

me:m (18] 4856002




	DiscBinder
	Contents and Cover Page
	01. Closing Index
	02. Underlying Lease
	03. Memorandum of Underlying Lease, with TP-584
	04. Bill of Sale to Agency
	05. Lease Agreement
	06. Memorandum of Lease Agreement, with TP-584
	07. Payment in Lieu of Tax Agreement
	08. Project Agreement
	09. Insurance Certificate and Certificates and Policies of Insurance
	10. General Certificate of the Agency
	11. Certificate Regarding No Conflicts of Interest
	12. Recorded Documents Affidavit
	13. Real Property Tax Exemption Form (Form RP-412-a)
	14. Proof of mailing of Form RP-412a
	15. Thirty-Day Sales Tax Reports (Form ST-60)
	16. Proof of mailing of Form ST-60
	17. ST-123 Form for the Company
	18. Transaction Counsel 1 Disclosure Certificate
	19. General Certificate of the Company
	20. Sub-Agent Agreement
	21. Insurance Certificate ad Certificates and policies of insurance of Sub-Agent
	22. Thirty-Day Sales Tax Report for Sub-Agent (Form ST-60)
	23. Proof of mailing of Thirty-Day Sales Tax Report for the Sub-Agent to the New York State Department of Taxation and Finance
	24. ST-123 Form for Sub-Agent
	25. Opinion of Bousquet Holstein PLLC, counsel to the Company
	26. Opinion of Barclay Damon LLP, counsel to the Agency


